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The Stakes Are High!



The Stakes Are High!

“[e]mpirical evidence supports this finding; in our experience 
conducting mock trials over the past 26 months … we have found that 
only 12.4% of jurors change their verdicts between the conclusion of 
opening statements and the end of trial.”

Harry J. Plotkin, Pre-Decisional Bias: Why Trials are Won and Lost by 
Opening Statement



The Stakes Are High!

The main conclusion of this first study is that predecisional distortion
occurs in individual mock jurors' verdicts just as it does in consumer
and managerial decisions. Students committed distortion when
deciding both civil and criminal mock lawsuits, despite multiple
instructions to suspend judgment until all the evidence had been
presented. Once distortion was observed, maybe it was not surprising
that confidence in the leading verdict predicted its magnitude.

Biased Interpretation of Evidence by Mock Jurors (Emphasis Added)
Kurt A. Carlson and J. Edward Russo



The Stakes Are High!

Predecisional distortion is jurors' biased interpretation
of new evidence to support whichever verdict is
tentatively favored as a trial progresses.

Biased Interpretation of Evidence by Mock Jurors
Kurt A. Carlson and J. Edward Russo



















Storytelling

“It is the story that has shaped our sense of cause 
and effect.  It is the story that has formed our concepts 

of relevance and plausibility, even right and wrong. 
Without story, even the best case is little more than a 

bundle of unconnected facts that have lost their 
significance for want of a glue that could make them 

stick together.”

—James McElhaney, Senior Editor, American Bar Association



Storytelling

Watch the faces of small children as they gather 
around their teacher at story time. 

You will recall how we were all held spellbound by 
the art of good storytelling.



Storytelling

There is still a child in all of us . . . and secretly, we 
would be delighted if our clinical meetings would 
come to life with presentations colored by great 
storytelling. 



Storytelling

This is a powerful way to grab and hold attention, 
build retention of information, and, above all, 
motivate and inspire.

“Good Presenters Are 
Great Storytellers”

—Paul Tomes



I Tell Stories About Everything That Is 
Important!

• Facts of The Case
• Damages
• Burden of Proof
• Verdict 







When To Pause?
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When To Pause?



“When you master the skill of pausing in
your openings and closings, you’ll enhance
the impact of emotional moments in your
case and will help your jurors absorb the
important issues in your case.”

www.TrialTheater.com

http://www.trialtheater.com/


Words Are Not Enough!

• People learn using visual, auditory, 
and kinesthetic means

• Most people use more than one way 
to learn, but will have a preferred 
method

• Visual learners predominate

Copyright © 2007 Phillip Miller.

Visual
40%

Auditory
30%

Kinesthetic
30%



Evidence

Attorney Style

Jury Instructions/Verdict Forms

Juror Demographics

Designing Visual Anchors:  What Predicts 
Verdicts and Drives Deliberations2?

57%

12%14%
17%

2 Of identified factors in social science research from 1975 to 1995, compiled in a meta-analysis 
by Karen Lisko, Ph.D. (1997).  Copyright © 2007 Phillip Miller. 



Using Exhibits In Opening

1. The exhibit must be relevant.
2. The exhibit must assist in setting the scene.
3. We must have a good faith expectation the exhibit will be 
admitted.
4. The exhibit must not be prejudicial or inflammatory.
5. We must have a good faith basis authentication will occur.

Opening Statements: Effective Advocacy Without Crossing the Line
Sanford M. Brook , Arbiter
Arax Corn, Staff Counsel, Judicial 
Arbiter Group



Using Exhibits In Opening

Although no requirement exists (unless local rules so require), 
courtesy suggests letting the judge and opposing counsel know 
we are planning to use exhibits in our opening statement.

Opening Statements: Effective Advocacy Without Crossing the Line
Sanford M. Brook , Arbiter
Arax Corn, Staff Counsel, Judicial 
Arbiter Group



The Strategic Battle Before The Opening

• Consent On Exhibits
• Motion In Limine



Rhetorical v. Rules



The Rules:

Good afternoon. When a manufacturer of a medical device 
knows that its product contains significant risks, the 
manufacturer must warn doctors or users of that product about 
those risks. 

A manufacturer of a medical device that would be permanently 
implanted in a woman's body cannot mislead doctors or users 
of the product about those risks. 

Robyn Wishart



The Rhetorical:

When a company puts a product on the market that's going to be 
permanently implanted in a woman's body, what should be the most 
important consideration? 

What should be the most important consideration?

Robyn Wishart



What do you want the Jurors to be Thinking 
about? 

Use Rhetorical Questions  

What are the qualities of an Entrepreneur?

An entrepreneur without energy is like what?



Crafting Rhetorical Questions: 

1)Focus on the Defendant’s conduct; 

2)Based on a rule/standard/expectation that can not be credibly disputed; 

3)The defendant admits to breaking the rule/standard/expectation in 
deposition; 

4)Answering the question sets the frame for the central theory of the case;

5)Question does not suggest an answer but the answer is always related to 
safety. 

6)Question has equal parts Ethos (ethics) Logos (logic) Pathos 
(persuasion). 

Robyn Wishart



Structuring Your Closing Opening
• Do not blow the introduction (Defendant Bad Conduct/Rules/Rhetorical 

Questions)
• Discuss the burden of proof
• PReview the evidence
• Attack your opponentʼs case (in the right way)
• Discuss relevant legal principles (Be Careful)

JUDGE JOSEPH F. ANDERSON, JR., THE LOST ART:  AN ADVOCATEʼS GUIDE TO EFFECTIVE
CLOSING ARGUMENT (2d ed. South Carolina Bar Assoc. 2002).



The Art Of Opening
(Organization)

• Facts
• Fault of the Defendant

• Structured to Address Defendant’s Actions Early
• Personal Responsibility 
• Juror’s Fill In



Cluster Facts to Identify the Central Case 
Theme



The Art Of Opening
(Delivery) 

• Pace
• Rhythm

• Confident
• Comfortable
• Consumable

• Note: Increasing rhythm slightly adds emphasis

• Speed
• Slower than you think

• Silence
• Best way to add emphasis



The Art Of Opening
(Focus) 

• Jury
• Establish and Maintain Credibility
• Eye Contact with Each Juror

• Rules/Rhetoricals
• Facts/Defendant Conduct
• Justice/Law
• Process
• Problems



Stories Re: The Law!

Be very limited on the law you address in opening. 



Burden of Proof!
This is a civil action. They don’t often get as much notoriety as O.J. 
and the rest of the criminal cases and so many crazy things can 
happen. It doesn’t mean these cases are not important. They are 
different. In this case, there is a burden of proof. It is on the 
plaintiff. We welcome it. 
We have to prove our case, not beyond a reasonable doubt, but we 
have to show through direct or circumstantial evidence that when 
you weigh these issues it tilts slightly in our favor.

JUDGE JOSEPH F. ANDERSON, JR., THE LOST ART:  AN ADVOCATEʼS GUIDE TO EFFECTIVE
CLOSING ARGUMENT (2d ed. South Carolina Bar Assoc. 2002).



Burden Of Proof!
I’ll give an example that may be a little more understandable
for us who watch football on Saturdays and Sundays. I don’t
have to make it to the goal line on behalf of (the plaintiff).

She comes in and puts up her evidence and if she crosses the
50-yard-line ever so slightly, she has met her burden of
proof.

JUDGE JOSEPH F. ANDERSON, JR., THE LOST ART:  AN ADVOCATEʼS GUIDE TO EFFECTIVE
CLOSING ARGUMENT (2d ed. South Carolina Bar Assoc. 2002).





YES!   
PRACTICE!



YES!   
PRACTICE!





How Powerful Are Words?

• Social science research finds that in spoken language, 
38 percent of the meaning comes from tone and voice

• 55 percent of the meaning comes from non-verbal 
sources

• Only 7 percent of the meaning comes from words

Albert Mehrabian, Nonverbal Communication (Aldine 1972).  Copyright © 2007 Phillip Miller.






